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CARING FOR THE EVOLVING AMERICAN FAMILY:
COHABITING PARTNERS AND EMPLOYER
SPONSORED HEALTH CARE
JONATHAN ANDREW HEIN*
I. INTRODUCTION
of
marvelous technological wonders,' the Twentieth
to
the
advent
In addition
Century has witnessed great advances in the individual rights possessed by
American citizens. During the past one hundred years, our culture has been moved
to embrace the diversity which formed the foundation of its creation.2 Passed in
1920, the Nineteenth amendment granted women the right to vote.3 In the years
since, women have entered all areas of the work force, striving for an equal footing
with their male counterparts. Since the abolishment of slavery, and particularly in
the past thirty years, 4our country has attempted to eradicate the vestiges of years of
"separate but equal." Since the 1969 Stonewall riots in New York City, commonly
referred to as the beginning of the modem gay rights movement,5 lesbians and gay
men have made significant progress in altering perceptions and combating
discrimination.6 Now, in certain locales, gay and lesbian individuals have gained
some protection against discrimination.7 In general, the United States has seen
greater tolerance in society's attitudes toward race, gender, sexual orientation, and
other minority status issues! The structure of the American family has not been

* J.D., 1998, Univ. of Cincinnati College of Law; Staff Attorney, Ohio Court of Appeals, Twelfth
Appellate District. Special thanks to Prof. Betsy Malloy and Judge Michael J. Voris for their continued support and
encouragement.
1. Consider that one hundred years ago the most common mode of transportation was horse and carriage.
Today, the automobile and regular commercial airline flights expedite our travel. Even space shuttle flights are
commonplace. The cash register was once considered cutting edge in tracking receipts while today personal
computers enable businesses of all sizes to track inventory, sales, demographics, virtually every detail of customers'
transactions.
2. While recognizing the tremendous distance that has been traversed in the last 100 years in terms of
creating an open, tolerant society based on the ideals set forth in the United States Constitution, the author realizes
that many people in our country still struggle to attain equal status with the majority and in no way wishes to
diminish the obstacles that individuals continue to face every day. For two horrifying examples, see Lee Hancock
& Bruce Tomaso, 3 Held in DraggingDeath of Black Man, DAUAS MORNING NEWS, June 10, 1998, at 1A; Betsy
Streisand et al.,
A Death on the Prairie:A Vicious Murder Spotlights Rising Violence Against Gays and Shatters
a Close-Knit Wyoming Community, U.S. NEWS & WORLD REP., Oct. 26, 1998, at 22-25.
3. See U.S. CONST. amend. XIX.
4. See Plessy v. Ferguson, 163 U.S. 537 (1896). With its decision condoning separate facilities for black
and white citizens, the Plessy court established years of apartheid in America.
5. See JOHN D'EMIuO, SEXUAL Poimcs, SEXUAL COMMUNrffs: THE MAKING OF A HOMOSEXUAL
MINORIrY INTHE UNITED STATES 231-39 (1983).
6. See id
7. Most notably, several states have passed statutes prohibiting discrimination based on sexual orientation
in employment, housing, and public accommodations. See, e.g., 1989 Mass. Adv. Legis. Serv. ch. 516 (Law Coop); 1981 Wis. Laws ch. 112 (primary employment provisions are codified at WIS. STAT. ANN. §§ 16.765, 111.31.32, .70, .85, 230.01(2) (West 1988)). Although the federal government has failed to legislate similar mandates,
numerous cities, universities and private employers have adopted similar policies. See Robert L Eblin, Domestic
PartnershipRecognition in the Workplace: Equitable Employee Benefits for Gay Couples (and Others), 51 OHIO
ST. LJ.1067 (1990).
8. See, e.g., Romer v. Evans, 517 U.S. 620 (1996) (applying a rational basis test to strike down Colorado's
Amendment 2, which prohibited localities from enacting legislation declaring sexual orientation to be a protected
status). The Court also recently interpreted the provisions of Title VU to extend protection against sex
discrimination to same-sex sexual harassment in Oncale v. SundownerOffshore Services, Inc., 523 U.S. 75 (1998).
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isolated from the social developments of our century. Even in the last thirty years,
the family has undergone profound changes. With greater societal freedom to
structure families according to individual desires, the two-parent family has lost its
status as the unstated norm of our society.9 The traditional roles of mother as
homemaker and father as bread-winner are no longer the underpinnings which shape
our families.1 ° For example, the percentage of single parents has risen dramatically,
particularly within the past two decades."
The number of cohabiting, unmarried individuals has also significantly increased
during this evolution of the family. 2 A significant portion of this group is
comprised of heterosexual couples who choose to construct their family without
state sanctioned marriage. Some may wish to structure their relationship as a "trial"
marriage. Others may decide not to marry for philosophical reasons. Economic
disincentives and federal income tax "marriage penalties" discourage older
Americans and some disabled adults from marrying. 3 Lesbians and gay men, in
many states specifically prohibited by statute from marrying, 4 also comprise a
5
significant portion of this segment of our society.

Earlier, the Court in Casteneda v. Partida,430 U.S. 482, 499 (1977) had rejected the presumption that an employer
will not discriminate against members of his own race. Consider also that fifty years ago, all states had sodomy laws
in place. See WuvLiAM B. RUBENSTEIN, SEXUAL ORIENTATION AND THE LAW: CASES AND MATERIALS 161 (2nd
ed. 1997). Today, fewer than half do. See id. The elimination of sodomy laws has occurred primarily through
legislative repeal as states adopt the Model Penal Code. See id. But see Equality Found. of Greater Cincinnati v.
City of Cincinnati, 128 F.3d 289 (6th Cir. 1997). cert. denied, 119 S. Ct. 365 (1998) (upholding a Cincinnati, Ohio
ordinance that was remarkably similar to Colorado's Amendment 2 which prohibited granting "special class status"
based on sexual orientation); Shahar v. Bowers, 1 L4 F.3d 1097 (11th Cir. 1997), cert. denied, 522 U.S. 1049
(1998) (holding that the Georgia Attorney General did not violate an attorney's First Amendment right of
association by withdrawing a job offer based on the attorney's lesbian marriage).
9. In fact, only 15% of Americans live in a traditional nuclear family consisting of "a working husband,
homemaker wife, and children." Laurie Becklund, The Word 'Family' Gains New Meaning, LA. TIMES, Dec. 13,
1990, at A3.
10. See id. Recent demographic surveys further indicate that only 22% of married-couple households
without children contain a male breadwinner and a female homemaker. See Katherine Ames et al., Domesticated
Bliss, NEWSWEEK, Mar. 23, 1992, at 62 (reporting a dramatic decline from the 61% reported in 1961).
11. See Ames, supra note 10, at 62. An estimated 15% of families are headed by single parents. See id.
Unmarried women deliver approximately one out of three babies born in the nation. See More Tracked 'Deadbeat'
Dads, O.LW., Apr. 12, 1999, at 238.
12. See Ames, supranote 10, at 62. Unmarried couples comprise nearly 3 million of the United State's 93
million households. This represents an increase greater than 400% over the past thirty years. See id.
13. Under current tax codes, 40% to 50% of married couples pay a "marriage penalty" (taxes above what
they would have paid as unmarried individuals), which averages $1,300. See Leonard Wiener, Congratulations!
Just Pay as You Leave the Altar, U.S. NEWS & WORLD REP., Mar. 9, 1998, at 60. The "penalty" affects those
couples who worked prior to marrying, make comparable salaries, and continue working after marriage. See id.
14. A recent Hawaii court decision held that the state's ban on same-sex marriages violated the state's equal
protection clauses. See Baehr v. Lewin, 852 P.2d 44 (1993). Driven by the fear that other states would have to
recognize the unions, Congress enacted the Defense of Marriage Act (DOMA), 1 U.S.C. § 7 (Supp. II 1996) and
28 U.S.C. § 1738C (Supp. 111996). A portion of the Act defines marriage, for federal purposes, as a union between
a man and a woman. See 1 U.S.C. § 7. The Act further establishes that no state is bound to recognize a legal, samesex marriage granted by another state. See 28 U.S.C. § 1738C. Sixteen states have followed suit, passing similar
state legislation known as "baby" DOMAs. See Stanley Feingold, Gay Marriage Battle Rocks Union's
Foundations,NAT'L LJ., Jan. 27, 1997, at A24. In addition, twenty-three states continue to crisninalize homosexual
sex between consenting adults. See Henry J. Reske, A Matter of Full Faith: Legislators Scramble to Bar
Recognition of Gay Marriages,A.B.A. J., July, 1996, at 32.
15. The Kinsey survey, conducted in the late 1940s, found that 10% of Americans had experienced "some
form of personal exposure to 'homosexuality."' See Karin Swann, % Gay?, 5 BAD SuBJEcTS (MarJApr.
1993)<http:lenglish-www.hss.cmu.edu/bslO5/Swann.html>. This survey indicates that lesbians and gay men
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The increasing number of nontraditional families has forced some government
entities and private businesses to acknowledge their existence. 6 Due in large part
to the efforts of gay rights activists, a few municipalities have created domestic
partnership ordinances which confer certain benefits on domestic partners. 17 Many
corporations and private groups also provide these benefits to the domestic partners
of their employees. 8
However, courts and legislatures remain largely disinclined to expand the
common definition of family to include emerging, and even well-established, nontraditional families. 9 The status of "family," along with all of its benefits and
burdens,' is still currently available only to persons related through blood or state
sanctioned marriage.2 ' For many Americans, this translates into the loss of family
rights and benefits that the typical family member might take for granted: insurance

represent more than 25 million people. See id. A more restrictive 1992 survey conducted by Tom Smith of the
National Opinion Research Center found that lesbians and gay men comprise a mere three percent of the American
population. See id.
16. See generally Craig A. Bowman & Blake M. Cornish, A More Perfect Union: A Legal and Social
Analysis of Domestic PartnershipOrdinances,92 COLUM. L. REV. 1164 (1992). For example, in its 1990 survey,
the Census Bureau attempted for the first time to count the number of people who consider themselves "unmarried
partners." See Victor F. Zonana, Census Will Count "UnmarriedPartners"forFirstTime, LA. TIMES, Feb. 15,
1990, at A38.
17. See Bowman & Cornish, supra note 16, at 1164. Domestic partner registries allow same-sex, or opposite
sex, unmarried couples to register with the city. See id. at 1195. Registration provides few direct benefits, but it
does offer the psychological benefit of state recognition, and it may prove useful in obtaining hospital visitation
rights for an ill partner. See id. Although federal initiatives to provide benefits to same-sex couples have
resoundingly failed, three foreign countries have provided for marriage by persons of the same gender Norway,
Sweden, and Denmark. See A Swede Dealfor Couples, ADVOCATE, July 12, 1994, at 16. A few of the major
communities recognizing domestic partnership benefits include San Francisco, CA; Los Angeles, CA; Minneapolis,
MN; Ann Arbor, MI; Burlington, VT; and Boston, MA. For a complete listing, see Dennis Hostetler & Joan E.
Pynes, Domestic PartnershipBenefits: Dispelling the Myth, 15 REV. PUB. PERSONNEL ADMIN. 44, 50-51 (1995).
18. A few of the major corporations offering the benefits include Disney, Apple Computers, Blue
Cross/Blue Shield and IBM. See Holyoke, infra note 94, at 37; see also website, infra note 79.
19. See, e.g., Moore v. City of East Cleveland, 431 U.S. 494 (1977) (suggesting that necessity or a sense
of family responsibility causes relatives beyond the nuclear family to draw together in a common home). The
Moore Court struck down as unconstitutional an ordinance which limited the members of a household to immediate
family members, while still affirming a traditional view of the family structure. The Court's reasoning could in no
way be interpreted to suggest that the Court would have rendered the same decision had the family at issue
consisted of two individuals of the same sex, unrelated by blood, living together, see also Rutgers Council of
AAUP Chapters v. Rutgers University, 689 A.2d 828 (N.J. Super. Ct. App. Div. 1997) (holding that university's
denial of health insurance coverage for employees' same-sex domestic partners did not violate equal protection or
New Jersey's Law Against Discrimination). But see University of Alaska v. Tumeo, 933 P.2d 1147 (Alaska 1997)
(holding that the university's failure to offer employees' domestic partners the same health insurance benefits
offered to employees' spouses violated the Alaska Human Rights Act prior to its amendment); Braschi v. Stahl
Assocs. Co., 543 N.E.2d 49, 53-54 (N.Y. 1989) (advocating a "functional" definition of family in certain
circumstances).
20. State laws do not extend to domestic partners the right to automatically inherit each other's property,
to jointly accumulate property, to receive support upon dissolution, or to automatically exercise the power of
attorney or to authorize emergency treatment for each other. See Hostetler & Pynes, supra note 17, at 51. These
rights can only be obtained if domestic partners have drawn up a complex array of separate legal documents
addressing each of these issues. Further, the federal government specifically denies domestic partners any veterans
or housing benefits. See id.
21. See Mary N. Cameli, Comment, Extending Family Benefits to Gay Men and Lesbian Women, 68 CmKENT L REV. 447 (1992); see also E. CARRINGTON BOGAN ET AL., THE RIGHTS OF GAY PEOPLE: AN AMERICAN
CIVIL LIBERTIES UNION HANDBOOK 80 (1983).
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and pension benefits, adoption and inheritance rights, and guardianship preference
for sick family members.22
Another category of lost rights---employee benefits-is a driving force behind
domestic partner recognition. Up to forty percent of an employee's compensation
is derived from fringe benefits.2" Many benefits, particularly health insurance for
spouses and dependents, are provided based on legally recognized familial
relationships. Such benefit packages were originally designed for families with an
employed husband and a homemaker wife. Today, these "traditional" families
comprise a minority of American households. As employment is the leading
source of health insurance coverage,25 many employees are poorly served by typical
benefit plans which deny recognition to nontraditional family members.
This article, in Part Il, will discuss the definition of a domestic partnership and
the present need for employer sponsored health care benefits. Part I will address
the rights of non-traditional families' access to health care coverage through
corporate-sponsored benefit plans and the availability of domestic partner benefits
under municipal codes. Special attention will be given to San Francisco's recently
enacted, proactive model which requires that city contractors provide health care
insurance to employees' traditional and non-traditional family members. Part IV
will discuss the outlook for, and future viability of, domestic partner benefits. Part
V will conclude by asserting that equitable considerations mandate the extension
of benefits to domestic partners.
II.

DOMESTIC PARTNERS AND THE NEED FOR HEALTH CARE
BENEFITS

A.

What Is a Domestic Partnership?
Foremost, a domestic partnership is an "index of belonging."' It is a response to
the deepest human need, "the need to overcome... separateness, to leave the prison
of ... aloneness."2 Isolated from issues of morality, religion, and community
values,' domestic partnerships are a modicum of public recognition, bestowed upon
an agreement between two adults.29 They are private partnerships supported by

22. See Cameli, supra note 21, at 450; see also Bottoms v. Bottoms, 457 S.E.2d 102 (Va. 1995) (awarding
custody of a minor child to the maternal grandmother over the child's lesbian mother). Among other considerations,
the court in Bottoms held that the "felonious sexual conduct" inherent in homosexuality was an important
consideration in determining that the mother was unfit to care for her child. See id. at 108.
23. See DIsTcr OF COLUMBIA COMMISSION ON DOMESTIC PARTNERSHIP BENEFITS FOR D.C. GoVERNMENT EMPLOYEES, 1 FINAL REPORT AND RECOMMENDATIONS 7 (1990).
24. See Ames, supra note 10.
25. See U.S. Census Bureau, Health Insurance Coverage: 1997 (visited June 26, 1999) <httpJ/www.
census.gov/lhhes/hlithins/hlthin97/hlt97asc.html>.
26. Raymond C. O'Brien, Domestic Partnership:Recognition and Responsibility,32 SAN DIEGO L REv.
163, 164 (1995).
27. Id. (quoting ERICH FROMM, THE ART OF LOVING 9 (1956)).
28. For a discussion of the tension between morality, religion and domestic partnerships, see O'Brien, supra
note 26, at 174; see also Eblin, supra note 7, at 1070.
29. See Jonathan P. Hicks, A Legal Threshold is Crossed by Gay Couples in New York, N.Y. TIMES, Mar.
2, 1993, at Al.
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private or public policy. In its most basic form, the domestic partnership represents
one step more than cohabitation, and one step less than marriage.30
Public and private acknowledgment of domestic partnerships provides benefits
to unmarried couples which otherwise have been historically reserved for married
couples.3 Public recognition allows the partnership to embrace not only the parties'
individual contributions, but also state and business contributions, provided
expressly because of the relationship. In addition to providing cultural support of
the partnership, recognition can confer real economic and legal benefits. These most
often include guardianship rights,32 hospital visitation rights, housing benefits and
health care benefits.33 Essential to the partnership is either business or government
recognition of the partnership, and the consequent conferring of benefits. 4
Recognition of the partnership and the corresponding status of "domestic
partner" in business and government contexts are typically achieved upon
conformity with certain definitional guidelines.3" As with any non-standard
regulation, specific criteria defining the elements of a domestic partnership will
vary from entity to entity. However, most defimitions of domestic partnerships
contain at least several common elements, including: (1) "minimum time
requirements that establish a committed relationship"; (2) "evidence of financial
interdependence"; (3) "sharing a joint residence"; (4) certain parameters of the
relationship, such as exclusivity, no close blood relationship, and no current legal
partner; and (5) "naming the partner as a beneficiary of [a] life insurance [policy]
or pension plan. 36 These requirements are not the product of government regulation
or subject to oversight, and therefore will surely continue to be modified as
domestic partner status becomes more common.37

30. See O'Brien, supra note 26, at 165.
31. See Baehr v. Lewin, 852 P.2d 44 (Haw. 1993). The Baehr Court stated that marriage is a state-conferred
legal partnership status, "the existence of which gives rise to rights and benefits reserved exclusively to that
particular relation." Id. at 58.
32. See In re Guardianship of Kowalski, 382 N.W.2d 861 (Minn. Ct. App. 1985) for a compelling story
illustrating the agony induced by not recognizing a domestic partner, see also KAREN THOMPSON & JULIE
ANDRZEJEWSKI, WHY CAN'T SHARON KowALsIG COME HOME? (1988). Karen Thompson had great difficulty
visiting her lesbian partner, Sharon Kowalski, in the hospital after a tragic accident. See Kowalski, 382 N.W.2d
at 863. Karen struggled to be included in treatment decisions and battled to gain guardianship of Sharon. See id.
33. See O'Brien, supra note 26, at 166. For example, New York City's domestic partner program allows
unmarried couples to register as couples, and thereby qualify for city apartments in the same manner as married
couples, have the same visiting rights at city jails and hospitals, and city employees are granted unpaid leave to care
for newborn children. See idt
34. See O'Brien, supra note 26, at 166.
35. See id. at 166 n.8. Ironically, these guidelines are typically more stringent than the common
requirements of marriage. The essential ingredients of a marriage include: (1) a ceremony (2) with a delegate of
the state; (3) consummation by the parties (4) who are capable of consenting without fraud or duress (5) to a
permanent, monogamous relationship between (6) a man and a woman who inhabit a joint domicile, and; (7) the
incidents of the relationship are the province of the law and not within the control of the parties. See HOMER H.
CLARK, JR., THE LAW OF DOMESTIC RELATIONS IN THE UNITED STATES § 2.2 (2d ed. 1988). Some states further

impose the requirement that the parties be free of sexually transmitted disease. See O'Brien, supra note 26, at 169.
36. M.V. Lee Badget, EqualPay for EqualFamilies, ACADEME, May-June, 1994, at 26,29.
37. See O'Brien, supra note 26, at 181. Some commentators see uniformity in the domestic partner
provisions arising with litigation concerning discrimination, privacy, freedom of association, and equal protection
claims. See id.
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The majority of domestic partner programs apply to heterosexual as well as
homosexual couples who meet the definitional criteria.3" However, when providing
domestic partner benefits, some businesses and localities specifically exclude
heterosexual partners.39 The rationale underlying this policy is that the handful of
laws and corporate policies which offer protection to gays and lesbians' are often
undermined by the national ban on same-sex marriage. 4' Unable to marry, gay
couples are excluded from the benefits afforded maried couples, including benefits
accorded spouses in employee benefit programs. For gay employees in committed
relationships, the result is total compensation less than that of their married coworkers performing the same job. Because providing domestic partner benefits is
an effort to extend marriage-like benefits to same-sex couples unable to legally
marry, policy considerations exclude heterosexual couples.4 2
Of course, employers may avoid many issues related to domestic partner benefits
through inflexibility. Currently, employers are under no obligation to provide
spousal benefits at all.43 Employers can very simply decline to provide benefits to
employee partners. However, in practice, the elimination of employee coverage
benefits no one. Without it, employers are unable to attract and retain the most
qualified workers and employees risk financial disaster.
B. American Health Care Trends
In the coming years, Americans can expect to benefit from the fantastic medical
advances that are made almost daily. Yet, for many people, modem medical
treatment can be economically unviable. This is especially true for those individuals
who are employed near or below a "liveable" wage and whose employers do not
offer health insurance.' Obtaining even major medical insurance through a private
health insurance company can be too costly when one's wages are consumed by
minimum living expenses.4 5

38. See Ellen Neubome, One in 10 Firms Extend Benefits to Life Partners,USA TODAY, Jan. 24, 1997, at
lB.
39. See id. 21% of companies extend the benefits only to same-sex couples. See id.
40. See supra note 7.
41. The federal Defense of Marriage Act defines marriage, for federal purposes, as a union between a man
and a woman. See I U.S.C. § 7 (Supp. U 1996). The Act further establishes that no state is bound to recognize a
legal, same-sex marriage granted by another state. See 28 U.S.C. § 1738C (Supp. U 1996); see also Reske, supra
note 14.
42. See O'Brien, supra note 26, at 178. Because marriage and domestic partnership give rise to different
obligations and benefits, this logic may give rise to an equal protection challenge to such a policy. See id. From
one author's "liberation perspective, requiring marriage for benefit eligibility discriminates against all unmarried
couples, homosexual or heterosexual." O'Brien, supra note 26, at 178 (citations omitted). Further, "[u]ntil
unmarried heterosexual partners are routinely included, the recognition of domestic partners will not constitute a
radical redefinition of family." Id.
43. See Peter M. Panken & Stacey B. Babson, Litigating Claims of Discriminationin Employee Benefits,
A.L.I.-A.B.A. COURSE MATERIALUS, June 1992, at 29, 33.
44. See Peter T. Kilbor, Illness is Turning into FinancialCatastrophefor More of the Uninsured,N.Y.
TIMES, Aug. 1, 1997, at A10. In spite of a growing economy, the number of employers offering health insurance
has declined from 69% to 64% in the last ten years. See id. Experts attribute the decline to the economy's shift
toward a service-oriented economy. While the manufacturing sector tends to provide insurance, the service sector
does not. See id.
45. See id.
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At the same time, maintaining a steady income may prevent individuals from
qualifying for government subsidized Medicare or Medicaid benefits.' In many
states, the income ceiling for these programs falls well below the poverty level.47
Federal guidelines limit Medicare recipients' assets to less than $4,000 for an
individual, excluding a home, car, some life insurance and a burial plot.4 This
leaves many individuals to pay for their health care expenses out-of-pocket. In this
scenario, even a minor medical emergency can bankrupt a working individual.
According to U.S. government statistics, national prosperity has steadily
increased over the past ten years. Yet with each passing year, one million more
Americans lose the protective umbrella of medical insurance. As a result, 15 percent
of our population, or close to 41 million individuals, lack health care coverage.49 At
any given point during the year, up to 70 million Americans may lack health
insurance.' Due in part to the wide discretion granted the states in setting eligibility
requirements, Medicaid covers fewer than one half of the nation's poor people. 5'
Most lack insured care because it is not available through their employers and they
otherwise cannot afford it.
Of the number of uninsured, the vast majority are children.5 2 Most uninsured
adults are under the age of 65, the age when individuals become eligible for
Medicare benefits.53 The majority are men, without children in their homes,' which
in many states makes them ineligible for Medicaid benefits.5 5 Most have jobs, or
live with someone who works.56 However, with incomes typically below $25,000
per year, these individuals remain ineligible for Medicaid.5
The issue of access to adequate insurance is compounded by ever increasing
health care costs. Health care expenditures have risen at an annual rate of 5.5%
since 1950, accounting for inflation. 5 After leveling off for two years, health care
costs are again on the rise.59 Although the increases are far from the frightening

double-digit growth of the early 1990s, health care expenditures today account for
one-seventh of the gross domestic product, and this figure is expected to grow as we

46. See Peter T. Kilborn, Medicare Safety Nets Fail to Catch Many of the Poor, N.Y. TIMES, Jan. 23, 1999,
at A9.
47. See Robert Pear, Bill Passed by Panel Would Open Medicare to Millions of Uninsured People, N.Y.
TIMES, July 1, 1994, at A12.
48. See Kilbom, supra note 46.
49. See Peter T. Kilborn, The Uninsured Find Fewer Doctors in the House, N.Y. TIMES, Aug. 30, 1998,
at WK14.
50. See REP. JUD. ASSESSMENT COMMISSION, SIMPLFYING THE MAZE: A LONG RANGE STRATEGIC PLAN

FOR NEVADA'S COURT SYSTEM 54 (Dec. 1994) [hereinafter NEVADA REPORT].
51. See Pear,supra note 47.
52. See Milt Freudenheirn, Progress on Health Costs, but Nagging Woes Persist, N.Y. TIMES, Jan. 5, 1998,
at D10.
53. See Kilbom, supra note 49.
54. See id.
55. In fact, despite the benefits offered by the Medicaid program, approximately one-third of the nation's
poor did not have health insurance in 1997. See U.S. Census Bureau, supra note 25.
56. See Kilbom, supra note 49.
57. See id Of the total working population, 23 million adults were uninsured in 1995. 17 million of them
worked full time. The "near poor" are those with a family income greater than the poverty level, but less than 125
percent of the poverty level. See NEVADA REPORT, supra note 50.
58. See NEVADA REPORT, supra note 50, at 54.
59. See Freudenheim, supra note 52.
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enter the next century. 60 The rising costs of health care are ultimately passed along
to consumers, either in the form of higher premiums or reduced benefits. In either
case, the rising costs contribute to the number of people who lack health insurance.
Even as the numbers of uninsured individuals grow, the uninsured are finding
that their last, and perhaps only option, charity care, is increasingly unavailable.61
The rapid expansion of managed care has placed tremendous pressure on doctors
and hospitals to focus their resources on insured, or otherwise profitable patients. 2
In crises, the uninsured can receive care at emergency rooms, where by law they
must be seen and treated.6 3 However, treating the uninsured only in emergencies
proves to be more costly than utilizing preventative care for the patient, the health
care provider, and for the nation."
The end result is lack of adequate care, and a resulting burden on the economy.
In 1997, uninsured adults were four times as likely as those with private health
insurance to state that they did not receive the medical care they believed was
necessary. 65 According to a study conducted by the Henry J. Kaiser Family
Foundation, over half of uninsured individuals stated that they postponed getting
the care they needed, and a quarter had not filled a medical prescription, for the
simple reason that they could not afford it.' Rather, the uninsured often wait until
their needs reach a crisis, when treatment will be provided for free, at a greater cost
to the provider. For the nation, this translates into an estimated $333 billion
surcharge which could be saved by providing preventative health care to the
uninsured. 67 Domestic partner benefits, although applicable to a proportionately
small segment of society, provide a significant means of reducing the economic
burden presented by the uninsured.
Ell.

SECURING DOMESTIC PARTNER BENEFITS

A.

Domestic PartnerProvisionsin Employee Benefit Policies
Employee benefits, once on the fringe of employee compensation, 6 "have
become a significant component of an employee's total compensation package. 69
Insurance plans alone, of which health insurance is a major portion, comprise six
percent of compensation costs.7' Although salary still remains the foremost concern
of job seekers, medical benefits are gaining in importance. A few years ago ninety

60. See id.
61. See Kilborn, supra note 49.
62. See id.
63. See id.
64. See id.
65. See id
66. See id.
67. See id.
68. See Hostetler & Pynes, supra note 17, at 42. This is illustrated by the fact that the War Labor Board
(WLB), during the 1940s, ruled that employee benefits could be excluded from wage stabilization controls. See id.
The WLB believed that they would not be inflationary. See id. This perspective changed, and by the late 1940s,
after several years of collective bargaining experience, wages were expanded to include benefits. See id.
69. See id at 41. Benefits have become so important that union members have been willing to give up wage
increases in order to maintain their benefits, especially health care coverage. See id. at 42.
70. See Eblin, supra note 7, at 1070-1071.
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percent would rate salary as most important, while today forty-two percent are
looking primarily for good benefits."
Although Americans spend increasingly large amounts on health care,72 a
substantial segment of our population remains without health insurance.73 Te rising
costs of health care further dictate a necessity for adequate health insurance. This
becomes particularly important as people grow older and encounter serious health
care issues more frequently.
In traditional benefits packages, employers provided health insurance plans
which extended coverage to an employee's immediate family, including spouse and
dependents. However, such traditionally structured benefits packages deny coverage
to nontraditional family members those individuals lacking a legally recognized
relationship to the employee. Domestic Partner provisions can work to lessen the
economic discrimination that results from the federal ban on same-sex marriage. 74
Simply stated, domestic partner provisions extend benefits to an individual's
"spousal equivalent" without regard to sex or legal marital status. The provisions
can operate to provide benefits to unmarried opposite-sex couples, but are
especially important to gay couples who lack the option of securing benefits through
traditional, state-sanctioned marriage.
Various reasons and incentives exist for employers to extend benefits to domestic
partners. One of the key functions of any benefits program is to attract and retain
valued employees required for the successful operation of the business.75 In a
growing economy, employers face heightened competition in attracting the best
employees. In meeting this challenge, employers must respond to the specific needs

of an increasingly diverse work force. The domestic partner of a Disney employee
pointed out the simple fact that the company benefits from the work of a dedicated
employee who has a solid home life. 76 Equity-minded companies may seek to

71. See Benefits, Flex Time Gaining in Importance,CiN. ENQ., Jan. 11, 1999, at B18.
72. See HealthCare Costs Totaled $666 Billion in 1990, FederalHealth Care Report Says, EMPLOYEES
REL WKLY. (BNA), June 29, 1992, at 706. The United States Department of Health and Human Services reported
that national health care expenditures totaled $666 billion in 1990. See id. This amounted to an average of $2,566
per person, a dramatic increase from the $900 per person spent in 1979. See id.
73. See Census Reports Over 35 Million Said They Lacked Coverage In 1991, EMPLOYEE REL.WKLY.
(BNA), Sept. 21, 1992, at 1031. The Commerce Department's Census Bureau reported that more than 14% of
Americans did not have any health insurance at all. See id
74. Even with domestic partner benefits, some disparity remains. The Internal Revenue Service has issued
guidance, through private letter rulings, which indicate that employer-provided domestic partner benefits are not
excludable from taxable income. See Priv. Ltr. Rul. 9603011 (Oct. 18, 1995). However, employer provided benefits
for legal spouses are not taxable. See Priv. Ltr. Rul. 9717018 (Jan. 22, 1997); Priv. Ltr. Rul. 9231062 (May 7,
1992); Priv. Ltr. Rul. 9603011 (Oct. 18, 1995). The IRS has further stated that pursuant to the Defense of Marriage
Act, a domestic partner does not qualify as a"spouse" under the LR.C. § 105. See Priv. Ltr. Rul. 9850011 (Dec.
11, 1998).
75. See Domestic PartnerBenefits Gain Favorin Some Corners Though Not Yet Widespread [hereinafter
DomesticPartnerBenefits], BUS. INS., Aug. 26, 1996, at News 19.
76. See Hary Wessel,Disney Gay Benefits Get Few Takers; But Those Employees Who Have Signed Up
for the Much-Debated Benefits Are Appreciative, ORLANDO SENTINEL, July 7, 1996, at B 1.Shephard Summers,
longtime domestic partner of a Disney employee, stated: 'Tm supportive of my partner; he's supportive of me. His
home life is very solid, which means Disney is getting a dedicated, well-balanced employee." Id. Before Disney
extended health care coverage to domestic partners, Shephard had been completely without health insurance. See
id.
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address perceived inequalities among similarly-situated employees." Still other
organizations look for recognition as leaders, and find the opportunity to break new
ground by providing progressive, domestic partner benefits.78
Although the number of employers offering domestic partner benefits has
increased over the past two decades, such companies are still not mainstream.79
According to a survey conducted by the Society of Human Resource Management,
sixty-three percent of companies have a formal policy against discrimination based
on sexual orientation. 0 However, only two percent of the companies with such a
non-discrimination policy extend health insurance benefits to domestic partners."
The extension of benefits has tended to be concentrated in entertainment industries,
high tech industries, municipal governments, and academic institutions.8 2
Geographic location also seems to play a role, with growth of domestic partner
benefits concentrated on the East and West coasts.83
In 1982, The Village Voice was the first employer to officially provide health
care benefits to domestic partners, including same-sex partners. 84 The trend has
grown steadily since then. The Massachusetts based Lotus Development
Corporation was considered a pioneer in its field when it first extended health care
benefits to same-sex domestic partners.8 5 Today, providing domestic partner
benefits is commonplace in high-tech industries seeking to attract well-qualified
employees.8 6 Dozens of companies, in many industries, have followed suit. 7 In
1997, the Episcopal Church became the largest Protestant denomination in America
to extend health care benefits to domestic partners of church employees.88
77. See id In other words, domestic partner benefits help remedy disparities between the married population
as compared to the non-married population. See id.
78. See id On the flip side, some corporations provide the benefits only in response to employee and union
pressure or under the threat of a lawsuit. See id
79. In 1996, the Society for Human Resource Management estimated that 300 to 400 organizations offer
domestic partner benefits to same-sex couples. See Kevin McKenzie, 7% of Employers Offer Gay Benefits, Study
Finds, COM. APPEAL, Jan. 19, 1997, at C3. A survey conducted by the consulting group, Common Ground, found
505 employers nationwide who offer domestic partner benefits. See Neubome, supra note 38. This represented a
significant increase from the 230 companies counted the year before. See id. Common Ground's count included
twenty-five Fortune 500 companies. See id. In 1998, nearly six hundred employers offered coverage for domestic
partners. See website (visited May 10, 1999) <http'J/www.geocities.com/WestHollywood/8821/dpjist.html>.
80. See Domestic Partner Benefits, supra note 75.
81. See id.
82. By the end of 1994, experts were projecting that every Ivy League university would provide domestic
partner benefits for same-sex partners. See Badgett, supra note 36, at 27. Even though state universities are
particularly susceptible to political pressure, domestic partner programs exist at the Universities of Minnesota,
Rutgers, Iowa, and Vernont, to name a few. See Maria Newman, Rutgers Suedfor Ban on Health Benefits to Gay
Partners, N.Y. TIMES, Jan. 28, 1994, at B4.
83. See Domestic Partner Benefits, supra note 75; see also Aurora Mackey, Domestic Partner Benefits are
Catching On. . . Slowly; Employers' Experiences Show Providing Benefitsfor Domestic Partners Costs No More
Than Doing So forHeterosexual Married Couples, Bus. & HEALTH, Apr., 1994, at 73. This is likely attributable
to the fact that more municipalities in these areas explicitly prohibit employment discrimination based on sexual
orientation. See id
84. See McKenzie. supra note 79.
85. See Domestic Partner Benefits, supra note 75.
86. See id Joanne Laipson, the company's Human Resources director, stated that it is so prevalent in the
industry, "that it's almost a distinguishing factor if you don't have it." Id.
87. See supra text accompanying note 86.
88. See Domestic Partner Benefits, supra note 75. Smaller Protestant denominations, such as the United
Church of Christ, Unitarian Universalists, and the Unity Church have welcomed and ordained gays for years. See
id
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The majority of employers offering domestic partner benefits follow similar
plans that ensure that participation is not undertaken in a casual manner. Enrollment
is limited to couples who have been in a live-in, financially interdependent
relationship for a specified period of time (typically six months to one year).8 9
Employees must provide further documentation which verifies the relationship,'
as well as, in some cases, providing an affidavit stating the nature of the relationship. 9 Upon meeting these administrative hurdles, an employee's partner will then
be eligible to receive similar benefits as are provided to employees' legal spouses.
Employees who decide to remove a partner from coverage must wait a specified
time before submitting another's name for receipt of benefits.'
In spite of the equitable and economic incentives to provide domestic partner
benefits, the majority of American companies remain hesitant to offer them. 93 This
reluctance can be attributed to several key factors. The foremost concern for small
employers is cost. 94 When the city of Berkeley and other pioneers initially sought
coverage for domestic partner benefit programs, they were generally required to pay
a surcharge for the extra coverage.95 At the time, insurers were positive that costs
would go up. 96 Once factual data became available, the surcharges disappeared, and
insurance companies quickly joined the ranks of employers providing domestic
partner benefits.' In addition, companies were deterred by uncertainty regarding the
number of employees who would participate in the programs, fearing a flood of new
enrollees. 9 However, experience has shown that participation rates are surprisingly
low. 99
Cost considerations aside, concerns about adverse public reaction remain a
common reason for companies of every size to decide against providing domestic
partner benefits.l"o Companies which provide domestic partner benefits may face

89. See Wessel, supra note 76.
90. See i For example, utility bills reflecting the same address, joint checking account statements or credit

cards with the same account number for both names. See id.
91. See iU2

92. Note that no such restriction is placed on a married employee who is divorcing and immediately
remarrying.
93. See McKenzie, supra note 79.
94. See Larry Holyoke, San Francisco's Mandate Forces Domestic-Partner Benefits Mainstream, 76
WORKFORCE 34, 36 (June 1997).
95. See id.
96. See id The insurers were largely concerned with costs associated with AIDS. See id It is interesting to

note the assumptions underlying this concern. First, AIDS is not a preexisting condition (if it were, insurers would
disallow benefits). Second, domestic partnerships are, by definition, not monogamous. And third, AIDS could
affect only non-married, domestic partners, while legally married couples would remain immune. In spite of this
concern, insurers soon discovered that AIDS costs have remained manageable. See id. The average lifetime
treatment cost for an AIDS patient is $119,000. See id. The average cost of treating a prematurely born baby can
amount to $500,000 over a few months, and well over a $1,000,000 in a lifetime. See id Insurers are quick to point
out that same-sex domestic partners "have a near zero risk of pregnancy." See McKenzie, supra note 79.
97. See Holyoke, supra note 94, at 36. The data reflects the reality that costs do not rise, but rather remain
constant. See id.
98. See id.
99. See id. at 37. For companies that offer benefits to same-sex partners only, the participation rate is
typically one percent or below. See id When heterosexual domestic partners ar included, the rate rises to near three
percent. See id. Fears of abuse of the benefits program have, so far, turned out to be unfounded as the stringent
qualifications for the programs generally seem to be effective. See id.
100. See Holyoke, supra note 94, at 37. This is according to John Egner, a consultant with the Philadelphia
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political and moral opposition from the public."0 ' For example, shortly after Apple
Computers began offering domestic partner benefits in 1993,"°2 the company faced
strong opposition from the residents of Austin, Texas, where it was building a
manufacturing plant. 0 3 In direct response to Apple's domestic partner benefits
policy, the county council voted to revoke the tax relief it had granted Apple as an
incentive to build in the area." Apple firmly reiterated its position, and over strong
opposition, the tax abatements were eventually reinstated. 5 And when Disney first
offered a domestic partners' benefits program for same-sex couples in 1997,
conservative religious groups organized protests and a boycott.'" Although other
companies and municipalities have faced similar opposition, entities rarely back
down due to public pressure." In part, the efforts of larger corporations have made
it easier for smaller, local businesses to follow in their steps.
B.

Securing Domestic PartnerBenefits Through Municipal Codes
During the mid-1980s, Berkeley, California became the first American
municipality to extend medical benefits to employees' live-in partners, regardless
of sexual orientation. 0 Since then, other municipalities have extended similar
benefits to unmarried couples." This trend further reflects evidence of the
increasing number of unmarried households in America," 0 and the national
applicability of the movement."' Whether heterosexual or homosexual, engaged in
public or private employment, unmarried couples are seeking the legal and
economic benefits traditionally associated with marriage.

based Towers Pernin. See id The concern is especially great among retailers who fear public backlash could directly
affect monthly receipts. See id But see Mackey, supra note 83, at 73. Of several hundred letters received by the
Lotus Corporation in response to its initiation of a domestic partner benefits package, 80% were positive. See id.
The response within other companies has also tended to be very positive. See id.
101. See id.
102. See Holyoke, supra note 94, at 37. The Apple program extended benefits to all domestic partners,
including same-sex and heterosexual couples. See id. For Apple, "[d]iversity was the driving force." Id.
103. See id.
104. See id. In addition, the Texas business community in general was "none too happy with Apple for
bringing such practices to the state." Id.
105. See Marc Savasta, Into the Mainstream?Employers Examine Domestic PartnershipBenefits, 9 RISK
MGMT. 44,70 (1997).
106. See Stephanie Armour, Boycottnot ScaringFirms With Same-Sex Coverage/Iowa Companiesthat Offer
Health Carefor Gay andLesbian Couples Aren't Worried, DES MomNES REG., July 8, 1997, at Bus. 10. Leaders
of the Southern Baptist Church urged members to put a financial "stranglehold" on Disney for promoting an "antiChristian and anti-family" message. See id They urged members to boycott Disney and other companies which,
they say, have "immoral" practices or ideologies. See id Officials doubt they will feel the sting of a boycott. See
id.
107. See id.
108. See Claudia H. Deutsch, Insurancefor Domestic Partners,N.Y. TIMES, July 28, 1991, § 3 at 23.
109. According to the ACLU, 48 cities and counties, and four states (New York, Massachusetts, Oregon and
Vermont) have at least some domestic partner benefits available to government employees. See Lisa Keen,
Christian Group Hopes to Break Up PartnerBenefits, WASH. BLADE Jan. 1, 1999, at 13. A few of the
municipalities include Madison, Wisconsin; Cambridge, Massachusetts; and San Francisco, California. See
Neuborne, supra note 38.
110. See Wiener, supra note 13.
111. See O'Brien, supra note 26, at 182. But see Lilly v. City of Minneapolis, 527 N.W.2d 107 (Minn. Ct.
App. 1995) (holding that a grant of health care benefits to persons living with a municipal employee is a matter
of statewide concern and Minneapolis' resolution granting insurance benefits to same-sex domestic partners is ultra
vires and without legal force).
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1. Typical Municipal Approach
Local governments are counted among the leaders in introducing and
experimenting with domestic partner benefits."' Their efforts are often motivating
factors for private companies to offer similar benefits."' Typically, the benefits
offered by local governments fall into three general categories.
The first of these is a "general registry."' 4 Registries are usually open to all
citizens of the community, not restricted to municipal employees. The registration
takes place at a clerk's office, and upon paying a fee, the declaration becomes part
of the public record.'
The benefit for domestic partners is largely emotional. 6 Although the partnership does not convey legal rights or obligations, it does provide public recognition
of a stable and committed relationship. This can be especially important for gays
and lesbians whose relationships are often devalued by society." 7 Municipalities
incur only insignificant, direct economic costs, although the political and social
conflict surrounding the establishment of a registry for unmarried couples can be
divisive.' 8
The second category consists of leave benefits." 9 These benefits provide employees with bereavement leave, sick leave, and dependent care leave to attend to
their families during a crisis.' Employees register for these benefits through the
general registry, if available, or by providing the municipality with a notarized
statement or affidavit attesting to the existence of the domestic partnership.'
The benefit for domestic partners is again largely symbolic, unless a family
emergency arises.12 2 However, if a crisis does occur, domestic partners are able to
take advantage of family leave benefits just as their married counterparts are able

112. See Hostetler & Pynes, supra note 17, at 47.
113. See Holyoke, supra note 94, at 34-35.
114. There are currently eleven municipalities which have general registries. See Hostetler & Pynes, supra
note 17, at 44.
115. See Charles W. Gossett, Domestic Partnership Benefits: Public Sector Patterns, 14 REV. PUB.
PERSONNEL ADmiN. 64, 74 (1994).
116. This is reflected by the statistics which show that the majority of participants are homosexuals. See
Hostetler & Pynes, supra note 17,at 52. As homosexuals bear more "social approbation," they may feel more
compelled to obtain public recognition of their partnership than do unmarried heterosexual couples. See id. at 51.
117. See John C. Gonsiorek, Threat, Stress, and Adjustment: Mental Health and the Workplace for Gay and
Lesbian Individuals, in HOMOSEXUAL ISSUES INTHE WORKPLAcE 243 (Louis Diamant ed., 1993).
118. San Francisco's first attempt to establish a domestic partnership registry was met with great opposition
and a referendum attempt to repeal the legislation. See O'Brien, supra note 26, at 184. "Participation rates appear
low compared to the estimated number of gay and lesbian couples in these communities." Hostetler & Pynes, supra
note 17, at 51. This may be attributed, in part, to the fact that the symbolic benefits accrue from the political
accomplishment of the institution of the registry, rather than the "mundane" activity of going to the clerk's office
and registering. See id. at 52.
119. Twenty-nine cities and counties, and the states of Massachusetts and Delaware offer domestic partner
leave benefits to their employees. See Hostetler & Pynes, supra note 17, at 48. The higher frequency of leave
benefits may stem from their relatively lowpolitical visibility. See id Policy makers can vote to extend this benefit,
support principles of equity, and still not "stir up a political maelstrom." See id
120. See Hostetler & Pynes, supra note 17, at 48.
121. See id. Although verification of the domestic partnership is required, those localities which use a
notarized statement or affidavit to verify the relationship make it easier for the employee to keep his or her sexual
orientation relatively confidential. See id.
122. See id.
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to do. The municipality generally incurs minimal costs in providing these benefits,
and the costs remain hidden in the overall payroll expenditures. 3 The granting of
leave benefits may continue to be the most predominant concession given to
domestic partners.' 24 With hidden costs and little publicity, it remains consistent
with the controversial, yet seemingly popular, "don't ask, don't tell" policy directed
toward gays and lesbians, and avoids the social conflict surrounding heterosexuals
who choose to cohabit rather than marry.
The last, and most meaningful category consists of actual health care benefits.
Extended to the domestic partners (and in some cases the partner's minor children)
of its employees,2 5 these benefits have the most direct and significant value, both
economically and psychologically. 6 The economic benefit of employer-provided27
dependent health care coverage can amount to hundreds of dollars per month.
Even under a group plan, where the employee must pay the full cost of covering his
or her dependents, access to a comprehensive plan generally provides dependable
coverage at a reasonable rate.12 The domestic partners are also afforded the
psychological benefit of knowing that their family is insured in case of a medical
emergency.
Enrollment patterns are generally difficult to track as those participating in
domestic partner programs are usually not distinguished from other employees.
However, according to one study, the sexual orientation of employees registering
their domestic partners is overwhelmingly heterosexual.1 9 This may be explained
by several factors.
Often, the career costs of coming out at the work place can be higher than the
economic value of the health care benefits. 30 Heterosexuals often do not face the
same social disapproval in disclosing that they are unmarried but coupled as do
homosexuals. In addition, heterosexuals may have a greater economic need for the
health care benefits. Proportionately, a higher percentage of gays and lesbians have
partners with full time, professional positions which may already provide health
insurance.' 3' However, in general, participation in domestic partner benefit
programs has been lower than expected, for both heterosexual and homosexual
32
couples. 1

123.

See iL This again allows the organization to provide the benefit without generating considerable public

debate over the issues of sexuality in general. See id.
124. See Hostetler & Pynes, supra note 17, at 48.
125. See id at 49. In 1995, fifteen public jurisdictions provided health insurance coverage for the domestic
partners of employees. See id
126. See id.
127.

See id.

128. See id.
129. See E. MURPHY, UNDERSTANDING THE DoMESTIc PARTNER DnEMMA: PERSPFCTnVES OF EMPLOYER
AND INsuRER 9 (1992). Murphy found that of 1,284 domestic partners enrolled in the plans, less than one-third
were homosexual. See id.
130. See Hostetler & Pynes, supra note 17, at 52. Harassment and the fear of losing one's job can prevent
homosexual employees from registering their partners. See id.
131. See id.
132. See MURPHY, supra note 129, at 9. San Francisco had estimated the enrollment of 2,000 domestic
partners, but only 287 registered, less than one percent of their work force. See id. The highest participation rate
was in Berkeley and Santa Cruz, California, and East Lansing, Michigan, with an eight percent participation rate.
See id. The average across the ten jurisdictions which Murphy studied was four percent. See id. One barrier to
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Local governments often find it difficult to pass legislation providing health care
coverage to domestic partners.' 33 Both ideological and economic reasons underlie
the opposition's arguments. Economically, providing health insurance incurs direct
and visible costs.'34 Fears exist among the general public that AIDS sufferers will
be fraudulently registered as domestic partners and that the ensuing specter of AIDS
will bankrupt the municipality.'35 Ideologically, it evokes fear and prejudices
associated with issues of sexual orientation. Conservative opponents argue that
insuring domestic partners will condone and even encourage unmarried
(homosexual and heterosexual) cohabitation. 3 6 However, these assertions remain
wholly without empirical data to support them.'37
Fears of skyrocketing health care costs have been the largest obstacle to the
extension of health care benefits to domestic partners.' 38 Ninety percent of public
officials have stated that costs were their greatest concern regarding implementing
such a program."" In the absence of supporting data, opponents have suggested that
AIDS is rampant in the gay community, and that insuring the domestic partners of
gay employees will prove to be too costly for a municipality.""4 Although the
allegation is unsupported, the charge has proven to be persuasive among many
responsible public officials.
As indicated, participation rates are low, and are therefore unlikely to impose a
great burden.' 4' In practice, there have been no reported cases of AIDS among
domestic partners covered by these programs. 42 Fears of providing insurance to
couples enrolling for the benefits is the Internal Revenue Code. Employees are required to pay income tax on any
portion of their dependents' health insurance paid for by their employer. See LR.C. §§ 105, 106; see also Priv. Lt.
Rul. 9034048 (May 29, 1990); Domestic PartnerBenefits: More Firms Offer, but IRS Says They're Taxable, 50
EMPLOYEE BENEFIr PLAN REv. 10:55 (1996). Murphy's study showed that some enrollees dropped out after
learning of the adverse tax consequences. See MURPHY, supra note 129. However, Oregon's attorney general has
stated that allowing a state income tax exemption for health insurance coverage that employers provide for their
employees' spouses, without allowing a corresponding exemption for such insurance for employees' same-sex
domestic partners violates the state constitution. See 8268 Op. Or. Att'y Gen. (May 25, 1999).
133. For example, both Atlanta and San Francisco faced political opposition to their initial attempts to extend
domestic partner benefits. See infra notes 149-15 1, & 157. Just recently, the Massachusetts Superior Court ruled
that the mayor of Boston exceeded his authority in issuing an executive order which extended health insurance
coverage to the domestic partners of city employees. See Connors v. Boston, 714 N.E.2d 335 (Mass. 1998) (holding
that the executive order was inconsistent with state law which defines dependents as legal spouses and children).
134. See Hostetler & Pynes, supra note 17, at 51.
135. See id. But see Holyoke, supra note 94, at 37.
136. See Keen, supra note 109. According to a press release issued by the American Center for Law and
Justice (an affiliate of the Christian Coalition led by television evangelist Pat Robertson), domestic partnership laws
are an attempt to "[expand] the definition of marriage" to "circumvent state marriage law... in an effort to
recognize homosexual and heterosexual unions." Id.
137. See id.
138. See id.
139. See FosrER HIGGINS, DOMESIC PARTNER HEALTH CARE COVERAGE 1991 EMPLOYER SURVEY RESULTS
(1991).
140. See id This also suggests the opponents' misunderstanding of who domestic partners are. Two-thirds
are unmarried heterosexual couples. See MURPHY, supra note 129, at 14. Of the remaining one-third, half are
presumably lesbians, who, as a group, have one of the lowest incidences of contracting HIV. See Jeffrey Dinan &
T. Beekan, Covering DomesticPartners,HMO MAGAZINE, SeptiOct. 1991, at 47-49. It also appears that gay men
in long term relationships have a lower risk of contracting HIV. See C.R. Colbert, Sexual Orientation in the
Workplace: The StrategicChallenge, 8 COMPENSATION & BENEFITS MGT 1-18 (1993).
141. See MURPHY, supra note 129, at 9.
142. See MURPHY, supra note 129, at 14. The time frame for evaluating this claim is still too short for most
cities. However, Berkeley, California, has been offering the benefits for almost a decade now and still has no
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fraudulent domestic partners have not been supported by data. Early studies indicate
that there have been no allegations of fraudulent claims under the programs.'4 3
Additionally, committed gay couples are statistically at no greater or lesser risk of
experiencing a catastrophic illness than are married heterosexuals." Actuarial
studies further support the contention that there is no statistical difference between
45
the cost of insuring a homosexual and a heterosexual partner.1
Cities that closely monitor health care benefit costs, such as Seattle, Washington,
and Berkeley, California, have reported that coverage of domestic partners
comprises between one and three percent of their health insurance costs." Still
other jurisdictions report that the costs were so uneventful that financial analysis
was unnecessary.' 47 And although the insurers of the cities initially imposed a
surcharge for the coverage (just as private businesses were charged), in each case,
after several years of experience, the surcharge was dropped due to the low cost of
claims. 141
Objections to offering benefits to domestic partners, in particular same-sex
domestic partners, are also based on moral grounds, and often clouded with political
rhetoric. When Atlanta, Georgia recently attempted to extend benefits to same-sex
domestic partners of city employees, the state Supreme Court responded that
Atlanta did not have the authority under its home-rule power to offer the benefit. 49
The Court held that extending coverage would run counter to Georgia laws
prohibiting same-sex marriage and sodomy. 50
The Georgia state insurance commissioner went one step further and prohibited
health insurers in the state from offering health insurance to policyholders'
domestic partners.' 5 ' The letter issued by the commissioner stated that the proposed
coverage did not include requirements of a ceremonial marriage and, therefore, was
contrary to the public policy of the state.' 52 The commissioner stated that allowing
insurers to write domestic partners coverage could result in inadequate premiums
for the insurers, which would have an expanded risk pool. Although the city
eventually drafted a proposal that met with the Court's approval,' 5 3 the political
underpinnings relied on in this reasoning usurped the economic judgment of an
reported AIDS cases among its domestic partners. See Hostetler & Pynes, supra note 17, at 48. In addition, the
medical costs of caring for an AIDS patient, are actually less than most catastrophic illnesses. According to the
National Institute of Health, the average lifetime care for a person with HIV/AIDS is comparable to two weeks of
intensive care for a heart attack victim. See id at 48-49.
143. See, e.g., BUREAU OF NATIONAL AFFAIRS, RECOGNZING NON-TRADMONAL FAMILIES (Special Report
No. 38 1991).

144. See Colbert, supra note 140, at 9.
145. See id.
146. See Hostetler & Pynes, supra note 17, at 49.
147. See id.
148. See MURPHY, supra note 129, at 16-17.
149. See Atlanta V. McKinney, 454 S.E.2d 517, 520 (Ga. 1995). Atlanta responded with a carefully drafted
domestic partner benefits package which was ultimately upheld by the state Supreme Court. See Atlanta v. Morgan,
492 S.E.2d 193 (Ga. 1997). The second package limits benefits to those partners who are financially dependent
on the employee and requires that the employee pay 25 to 100 percent of the cost of the benefits. See id. at 195.
150. See McKinney, 454 S.E.2d at 523 (Carley, J., concurring in part).
151. See Dave Lenckus, State Bans Coverage of Gay Partners; Groups Accuse Georgia of Bias, Bus. INS.,
Feb. 19, 1996, at News 2.
152. See id.
153. See Morgan, 492 S.E.2d at 196.
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entire industry. Insurers would certainly not provide the coverage if it was not
economically viable and profitable. 54 However, community morals and cultural
values are certain to be in the forefront of any discussion focused on domestic
partner benefits.
2. San Francisco
In 1989, San Francisco's first attempt to allow domestic partners to register with
the city resulted in a referendum to repeal the legislation. 55 The referendum attempt
ultimately failed, and today, registration provides couples with hospital visitation
rights, paid bereavement leave for city employees, health insurance for the partners
of city employees, and "respect."'" To register with the city of San Francisco, one
partner must work in the city, or both partners must live in the city." 7 Each partner
must be at least eighteen years old' and the couple must pay a thirty-five dollar
filing fee.' 59 In most respects, the San Francisco ordinance resembles plans in other

cities across the country.
Less than a decade later, in 1996, San Francisco became the first city to ratify a
domestic partner benefit ordinance" 6 which requires contractors doing business
with the city to extend benefits to domestic partners of its employees.16' The city
ordinance, which officially went into effect on June 1, 1997,'2 applies to all San
Francisco city and county contractors. 63 It requires the contractors to provide
employees' domestic partners with the same benefits provided to legal spouses.'
Broadly worded, the ordinance applies to all registered domestic partners,
heterosexual or homosexual,' 65 and covers all benefits, including health care,
bereavement and family leave."

See id.
The plans are actually economically profitable. See MURPHY, supra note 129, at 16-17.
See O'Brien, supra note 26, at 184.
See Cynthia Gomey, Making It Official: The Law & Live-Ins, WASH. PosT, July 5, 1989, at CI.
See Tara Shioya, The Domestic-Partners Ordinance at a Glance, SF WKLY., Jan. 8, 1997, at Features.
See id.
See id.
160. See S.F.. ADMIN. CODE § 12B (1997).
161. See Michael Prince, City Mandates Partner Benefits, Bus. INS., Nov. 11, 1996, at 1. Other large
metropolitan areas, such as New York and Seattle are considering similar legislation. See Neuborne, supra note
38.
162. See Prince, supra note 161; Shioya, supra note 157.
163. See Prince, supra note 161.
164. See id. However, the ordinance only applies to registered domestic partners. City Supervisor Tom
Ammiano said that the city may eventually amend the law to require companies to allow domestic partners (residing
in jurisdictions which do not register domestic partners) to seek benefits via affidavits. See Holyoke, supra note
94, at 36.
165. See id. The ordinance applies regardless of where the couple is registered. See id.
166. See id. Some expressed concern that San Francisco's mandate would be struck down by the courts
because it overlaps with the federal Employment Retirement Income Security Act of 1974 (ERISA), 29 U.S.C. §§
1001-1461 (1994). See Larry Holyoke, Can San Francisco Do That?, 76 WORKFoRCE 38 (June 1997). ERISA
regulates employee benefits and was written to supersede any state or local law that applies to employee welfare.
See id. The city's response was that it was merely acting in a "preparatory" manner, that is, as a customer. See id.
The U.S. District Court agreed with the city's argument in large part. See Air Transp. Ass'n of America v. City and
County of San Fransisco, 992 F. Supp. 1149 (N.D. Ca. 1998).
154.
155.
156.
157.
158.
159.
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However, in several specific circumstances, employers are exempt from the
ordinance's requirements. 67 For example, an employer is exempted from
68
compliance with the ordinance if no other contractor can perform the service.
Another exemption is provided for those emergency situations in which a contractor
who does not comply with the ordinance must do the work. 69 And those employers
who are unable to provide domestic partner benefits after taking "reasonable
measures" can pay a cash equivalent instead. 7 °
Many companies doing business with the city of San Francisco already provided
domestic partner benefits in compliance with the new legislation. 7 ' Others, such as
the San Francisco 49ers, Chevron, and Bank of America, quickly announced that
they would extend their benefit packages to domestic partners. 72 Other
organizations did not embrace the statute with such enthusiasm.
United Airlines responded by filing suit against the city, seeking to have the
ordinance overturned.' 73 At stake for United was a twenty-five year lease with the
San Francisco airport." 4 Fearing skyrocketing costs, the airline argued that it could
not offer the benefit to its San Francisco employees without offering it to all of its
80,000 employees worldwide. " The ordinance survived, in part. The U.S. District
Court for the Northern District of California held that the ordinance was preempted
by ERISA to the extent that the city was a "regulator" of the airline industry. 7 6
However, the court also held that when the city acted as a "consumer" of services,
77
the ordinance was not preempted, and therefore enforceable.'
The largest initial objection of small employers was that domestic partner
coverage was not available in their market. 7 Until the passage of the San Francisco
ordinance, most insurance companies were willing to sell domestic partner coverage
167. See Shioya, supra note 157.
168. See id.
169. See id. For example, in case of a natural disaster, emergency clean-up and rescue work may be
completed by contractors who don't comply with the ordinance if there are no other contractors available to do the
work.
170. See id. Employees can expect to pay taxes on this amount as it is considered income. See Domestic
PartnerBenefits, supra note 75. The legislation does not require employers to provide benefits that they do not
already provide. See Holyoke, supra note 166, at 38-39. It does not require companies to pay extra costs for
domestic partner benefits. See id. at 39. If the costs are greater than they are for providing them for spouses, the
employee pays the difference. See id.
171. See Edward Epstein, Domestic PartnersLaw Showing Up in ContractsSome S.F. Vendors Quietly
Signing Deals, S.F. CHRON., Jan. 30, 1997, at A13. Tele-Communications, Inc., the area's cable television
franchise, already provided domestic partner benefits to its employees nationwide. See id.
172. See liana DeBare, Big Helpfor Small Firms/largeInsurers to Offer Domestic PartnerCoverage,S.F.
CHRON., May 28, 1997, at BI.
173. See Holyoke, supra note 94, at 34.
174. See id.
175. See id. After a prolonged deadlock, the airline reached a tentative settlement with the city, agreeing to
make a good-faith effort to extend domestic partner benefits nationwide within two years, in exchange for the lease.
See id. Although United's worldwide compliance is required by the ordinance, a representative of the city's Human
Rights Commission stated that "[i]n the first year or two, we don't expect all contracts to have everything in place,
but we want to see movement toward putting them in place." Epstein, supra note 171.
176. See Air Transp. Ass'n. of America v. City and County of San Francisco, 992 F.Supp. 1149 (N.D. Ca.
1998); see also Bruce J. Kasten et al., Domestic PartnerBenefits Plans Raise Legal Issues, NAT'L LAW J., June
8, 1998, at B7.
177. See Air Transp.Ass'n, 992 F.Supp. at 1162-1163 (N.D. Ca. 1998). United Airlines has appealed this
decision and to date has refused to offer even bereavement leave to domestic partners. See Keen, supra note 109.
178. See DeBare, supra note 172.
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to large clients who demanded it, but simply did not offer it to smaller companies. 79
This left hundreds of small firms wondering how to comply with the ordinance.
However, the San Francisco ordinance created so many potential new clients that
four of California's largest health insurance providers° began offering domestic
partner coverage to small businesses.' They joined the Kaiser Foundation Health
Plan which had provided domestic partner coverage for several years before the
ordinance went into effect. 2 Together, these insurers hold more than seventy-five
percent of the market, and represent the five largest insurers in the individual/small
group market. 83 Their decision to provide domestic partner coverage to small
businesses removed the largest hurdle facing small enterprises attempting to comply
with the ordinance.
IV. DISCUSSION
There can be no question regarding the importance of having adequate health
care. For most individuals, access to competent health care is contingent on access
to health insurance. With private health insurance priced beyond the reach of many
employed individuals, access to health insurance is often dependent on the
benevolence of an individual's employer.
However, for many employers, there is no benefits area more fraught with
economic and social obstacles than domestic partner and unconventional family
benefits.' Although employers opposed to providing these benefits cite financial
concerns, the concerns are not supported by statistical data.8 5 If they investigated
further, employers would find insurers willing to offer coverage without a
surcharge." 6 In the long run, their experience would likely parallel that of hundreds
of other companies: increased costs would not prove to be a burden in providing
domestic partner benefits.' 87
Arguments regarding issues of morality and "family values" are less clinical and
more emotionally charged. Although the announcement that an employer is
extending benefits to domestic partners still generates a fair amount of controversy,
the brunt of the debate has been born by large corporations who have taken a lead
in the field. Such announcements no longer will necessarily be found on the front
page of the morning paper. With vocal public proponents on both sides of the issue,

179. See id.

180. The providers include Blue Cross, Blue Shield, Health Net and PacifiCare. See Debate, supra note 172.
Some small employers are still pushing for domestic partner coverage through the Health Insurance Plan of
California (HIPC), the state run insurance pool for small businesses. A bill is currently before the state senate which
would require health insurance providers, including HIPC to offer domestic partner coverage if benefits are
provided to legal spouses. See id. The bill would also prohibit the insurers from charging different rates for
domestic partners than it does for married couples. See id
181. See i&.A spokesperson for Blue Cross of California stated that the new regulations in San Francisco
expedited offering the coverage to small finns, because many of their clients are now required to provide it. See
id.
182. See id.
183. See id.

184.
185.
186.
187.

See supra notes 94, 100-101 and accompanying text.
See supra note 99 and accompanying text.
See supra note 97 and accompanying text.
See supra note 99 and accompanying text.
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it ultimately remains with the employer to ensure that its employees are fairly
compensated.
Municipalities have also often borne the political burden of taking the initial
steps toward providing domestic partner benefits. The variation in the public
sector's handling of the issues surrounding domestic partner benefits can complicate
matters for employers, but serves to illustrate the need for employers to act
individually. Local and state ordinances may prohibit discrimination in employment
based on sexual orientation. Or, they may require employers to take an affirmative
stance and extend equal benefits to domestic partners.
In any case, the pros usually outweigh the cons for public and private employers
alike. Issues of cost and risk are dispelled by the economic realities of implementing
the programs."' 8 Such programs can actually provide a clear economic benefit by
providing companies with another effective recruiting tool."8 9 And a company's
commitment to diversity and corresponding support of its employees can increase
morale among all of its employees.' 90
Alternative families are no longer atypical, and their needs continue to be unmet
by conventional benefit plans. For gays and lesbians, the issue is often much greater
than merely receiving benefits on par with their heterosexual coworkers. 9 The
issues are more complicated and address individual rights to form nontraditional
families and recognition of those family units. "In American culture, [perhaps] more
so than in some [others], legal recognition has often meant the same as moral
approval."'" For gays and lesbians, seeking domestic partner benefits is one more
step down the path toward holding equal status in American society.
The ideological case for recognizing domestic partners rests on a fundamental
appeal to equity. Why should two adults, committed to a long term relationship, be
denied benefits because of their legal marital status? Many local governments and
private companies have rejected this inequity and have begun to extend recognition
and benefits to domestic partners.193 The social forces which have brought the issue
to the forefront of many agendas will likely continue to push for greater adherence
to an equitable standard.
In light of this growing force, employers need to examine their existing plans to
determine if they are too inflexible, uncompetitive, or have become discriminatory.
Research into organizational culture indicates that different human resource
strategies foster varying levels of commitment and retention.'" Flexible plans which
cater to employee needs have the advantage of creating a work environment that is

188. See id.

189. See Holyoke, supra note 94,at 37. The human resource director for the New York based publisher, ZiffDavis, stated that the expansion of benefits "puts us in a league with all the large players." Id.
190. See id.

191. Indeed, the movement to provide domestic partner benefits has been spurred, in large part, by the gay
and lesbian community. Heterosexual domestic couples are often invisible in the debate surrounding the issues of
domestic partner benefits, yet stand to benefit economically.
192. Randy Frame, Seeking a Right to the Rite: Gay Activists Advance the Concept of Homosexual

Marriage, CHRms
Justice).

ry TODAY. Mar. 4,1996, at 64,73 (quoting James Skillen, Director of the Center for Public

193. See supra note 7.

194. See Hostetler & Pynes, supra note 17, at 50.
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conducive to higher levels of employee commitment, satisfaction and morale.' 95 A
fair amount of respect can go a long way. Failure to implement diversified benefit
plans will make it increasingly difficult for employers to recruit and maintain a
committed and productive workforce.
The continued practice of compensating married employees differently than
unmarried employees with similar dependents raises serious issues.' 96 The prevalent
definition of "family" employed by such a policy remains burdened by the social
constraints of another age. Both courts and many employers continue to adopt a
definitional approach to employee benefits which represents less than fifteen
percent of modem American households."9 The policy indicates to employees that
some dependents are more worthy than others of receiving benefits, and ultimately
violates the principle of equal work for equal compensation.
Current laws do not create a specific, legal right to obtain domestic partner
benefits. Even San Francisco's ordinance, the broadest of its kind in the nation,
applies only to city contractors, and still permits several broad exceptions.' In
other locales, courts have not been apt to interpret local and state ordinances which
prohibit employment discrimination based on sexual orientation as granting any
right to receive domestic partner benefits.'" If the intent of the legislation is to
create such a right, drafters need to state directly the mandates of the legislation. 2'
However, in the absence of legislation and employers' good will, employees in
domestic partnerships remain without legal backing to seek the rights afforded to
their married coworkers.
The remaining possibility for gays and lesbians seeking to attain benefits for their
partners is to obtain the legal right to marry. This is, of course, not a current legal
option.2 ° ' However, relying on legal marriage remains an unsatisfactory option as
it still excludes all those domestic partners who choose not to enter into a state
sanctioned marriage.
As health care costs continue to rise, a corresponding burden is placed on
families who now find a greater need for dependable, affordable health care. For
most, employer sponsored health care plans provide the only means of obtaining
health insurance. These economic realities, as well as principles of equity, dictate
that employers take notice of the changing familial structure, and in so doing,
adequately provide for their care.

195. See id.
196. See id.
197. See Ames, supra note 10.
198. See supra text accompanying notes 168, 169, & 170 (discussing specific exceptions to San Francisco's
ordinance).
199. See Council of AAUP v. Rutgers, 689 A.2d 828 (N.J. Super. Ct. App. Div. 1997); Ross v. Denver Dep't
of Health and Hosp., 883 P.2d 516 (Colo. Ct. App. 1994); Phillips v. Wisconsin Personnel Comm'n, 482 N.W.2d
121 (Wis. Ct. App. 1992).
200. However, political obstacles can prevent the passage of such legislation. See supra text accompanying
note 149.
201. See generally supra note 14. However, Vermont's highest court is now also considering the issue of
same-sex marriage. See Matthew Daniels, Vermont's Supreme Court Weighs Same-Sex Marriage,WAL ST. J.,
June 14, 1999, at A21.
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As Teddy Roosevelt succinctly stated, "neither man nor nation can prosper
unless, in dealing with the present, thought is steadily taken for the future."' 2 A
sense of the future must underlie any policy if it is to be useful and effective for any
period of time. The American family has undergone a dramatic change in the past
century, and is certain to continue to evolve in the coming years. Now is the time
to address the present and future needs of the families which comprise our society.
V. CONCLUSION
The American family has experienced profound changes in the past thirty years.
Fertility rates have declined," 3 while changing norms and societal attitudes about
unwed parenting have resulted in an increase in the number of births outside of
marriage. '° The traditional dynamic of the family has been affected by economic
factors, which have resulted in a dramatic increase in the number of mothers
working outside of the home. 2' Family structure has been further affected by a
significant rise in divorce rates.206
These changes reflect broad social changes in the face of present economic
realities. They have altered our expectations about traditional marriage and the
family unit. However, the institution of "family," as we know it, is not dying.
Rather, the nature of the family structure is changing and is certain to continue
evolving through the decades ahead.
As the family unit evolves, the means through which business and government
provide family support services must also evolve. Failure to respond to the evolving
family unit can only result in a grave disservice to the family. Traditional employer
sponsored health care plans fail in this respect, as they do not adequately provide
health care access to non-traditional family members. Based on increasingly
outdated models, the plans fail to address the current needs of many families not
structured around traditional roles.
The importance of employment benefits is made clear by employees who
increasingly base career decisions on benefits packages, rather than solely on
salary. 2°7 Recognizing the changing nature of familial relationships, and the
resulting economic necessities, a handful of private and public employers have
begun extending employment based health care benefits to employees' domestic
partners. This can be attributed to several factors. In some instances, employers may
use the benefits as effective incentives in recruiting and maintaining employees. In
other cases, employers' own policies may mandate that the company treat its

202. SUPREME COURT OF VIRGINIA, FORESIGHT 2000: A STRATEGIC PLAN, JUDICIAL SYSTEM OF VIRGINIA,
EXECUTIVE SUMMARY (1992-1994).

203. Between 1960 and 1996, the nation's total fertility rate dropped from an average of 3,449 down to
2,040. See U.S. BUREAU OF THE CENSUS, STATISTICAL ABSTRACr OF THE UNITED STATES No. 97, at 79 (118th ed.

1998).
204. See id.
205. Since 1970, the number of women with children under the age of six working outside of the home has
more than doubled. See COMMISSION ON THE FUTURE OF THE CALIFORNIA COURTS, JUSTICE IN THE BALANCE 2020
(1994).
206. See id.
207. See Benefits, Flex Time Gainingin Importancesupra note 71.
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married and non-married employees in committed relationships equally. Eventually,
state and local legislation may require employers to provide the benefits.
However, the present state of the law places no obligation on employers to
extend benefits to employees' families, regardless of structure. Without this duty,
most employers consider only traditional families when offering employment
benefits. While a growing minority of municipalities and private companies choose
to provide for alternatively structured families, the present policy of exclusion
places an economic burden on many family units. Although perhaps slow, the
metamorphosis in benefits policies is warranted by legal doctrines, 8 nurtured by
"the ideology of individual freedom"2 ' 9 and sustained "by the economic necessity
of recruiting and retaining good employees and citizens."2 0

208. See O'Brien, supra note 26, at 175. The provision of domestic partner health care benefits is supported
by doctrines of equal protection, privacy, due process, freedom of speech, and freedom from discrimination based
on sexual orientation. See id. For an equal protection analysis on a state level, see Tanner v. Or. Health Sciences
Univ., 971 P.2d 435 (Or. 1998); see also State School Must Provide Benefits for Employees' Same-Sex Partners,
25 FAM. LAW REP. 1090 (December 22, 1998).
209. Id.
210. Id.

